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In the United States District Court for the Western 
District of Washington, Northern Division 


No. 4291 


PACIFIC GAMBLE ROBINSON CoO., a Corpo- 
ration, 
Plaintiff, 
vs. 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT FOR REFUND OF TAXES 


Comes Now the Plaintiff, by its attorneys, Ryan, 
Askren & Mathewson, and complains of the defend- 
ant and alleges as follows: 


First Count 


lf 

That the plaintiff, Pacific Gamble Robinson Co., 
at all times hereinafter mentioned was, and now is, 
a corporation organized and existing under and by 
virtue of the Laws of the State of Delaware; that 
plaintiff’s principal place of business is Seattle, 
King County, State of Washington, within the 
Western District of Washington, and within the 
territorial jurisdiction of this Court; that this Court 
has jurisdiction of this cause under the provisions 
of Title 28, United States Code, Section 1346 
(a) (1). 
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se. 

That at all times herein mentioned, plaintiff con- 
ducted certain of its business in the State of Wash- 
ington and other western states under the trade 
name and style of Pacific Fruit & Produce Co., and 
in the midwestern part of the United States under 
the trade name and style of Gamble-Robinson Com- 
pany. 

TI. 

That plaintiff has a claim against the defendant 
for the recovery of taxes paid on the transportation 
of property during a portion of the year 1950, and 
which taxes were erroneously and illegally collected 
under and by virtue of Section 3475 of the Internal 
Revenue Code (Section 620 (a), Revenue Code of 
1942). 

Ve: 

That during the period July through October, 
1950, plaintiff had occasion to have certain of its 
products shipped to various points in the United 
States over the lines of certain carriers by rail; 
that during the period in question plaintiff’s said 
products were shipped over the lines of fifteen (15) 
rail carriers, and the plaintiff paid said carriers in 
the Dominion of Canada transportation charges 
totaling $2,683,949.64, of which amount the sum of 
£78,937.17 represented the 3% tax imposed by Sec- 
tion 3475 of the Internal Revenue Code; that a re- 
capitulation of said transportation charges, the 
transportation taxes paid thereon, the names of the 
fifteen (15) rail carriers to whom such charges and 
taxes were paid by plaintiff, the places in Canada 
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where plaintiff paid said charges and taxes, and the 
Collectors (now District Directors) of Internal Rev- 
enue of the Collection Districts to whom said car- 
riers in turn paid said taxes, is set forth on Exhibit 
‘‘A”’ attached hereto and by this reference made a 
part hereof. 

V. 

That during the period in question, and for all 
freight shipments which began prior to November 
1, 1950, Section 3475 of the Internal Revenue Code 
covered the hability and the manner of the payment 
of the United States tax on the transportation of 
property, in the following language: 


‘“(a) Tax—There shall be imposed upon the 
amount paid within the United States (em- 
phasis added) after the effective date of this 
section for the transportation, on or after such 
effective date, of property by rail, motor ve- 
hicle, water, or air from one point in the United 
States to another, a tax equal to 3 per centum 
of the amount so paid, except * * * 


eb) Co 2 ES 


‘‘(¢) Returns and Payment—The tax im- 
posed by this section shall be paid by the person 
making the payment subject to the tax. Each 
person receiving any payment specified in sub- 
section (a) shall collect the amount of the tax 
imposed from the person making such payment, 
and shall, on or before the last day of each 
month, make a return, under oath, for the 
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preceding month, and pay the taxes so collected 
to the Collector in the district in which his 
principal place of business is located, * * *”’ 


VI. 

That during the period aforesaid, plaintiff paid 
said transportation charges outside of the United 
States to said railroad carriers at their respective 
offices located in the eities of Vancouver and/or 
Winnipeg and/or Toronto, Canada, and, in addition, 
said railroad carriers wrongfully demanded and col- 
lected from the plaintiff, simultaneously with the 
collection of said transportation charges, the tax 
imposed on said charges, and all as set forth in 
Exhibit ‘‘A”’ attached hereto and made a part 
hereof; that as said transportation charges were 
paid outside of the United States, the taxes im- 
posed and paid thereon were erroneously and il- 
legally collected; that except for refunds of small 
amounts for overcharges received by plaintiff since 
January 1, 1951, for which plaintiff agrees to ac- 
count, plaintiff has received no repayment of said 
taxes, or any part thereof, from any of said rail- 
road carriers or from the defendant, and that plain- 
tiff has not consented to the allowance of any credit 
or refund to any of said rail carriers. 


VII. 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 843, with the District 
Director of Internal Revenue for the First District 
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of Illinois at Chicago 4, Illinois, the Collection Dis- 
trict in which was located the principal place of 
business of the rail carriers Chicago and North- 
western Railway Company, whereby | plaintiff 
claimed a refund of $2,824.89, plus interest, repre- 
senting the transportation taxes paid said rail ear- 
rier outside the United States during the period 
above mentioned; that on October 6, 1955, by direc- 
tion of the Commissioner of Internal Revenue, said 
elaim for refund was by letter rejected in full, and, 
by virtue thereof, defendant has become and is in- 
debted to plaintiff in said sum of $2,824.89, together 
with interest as provided by law, that plaintiff is 
and always has been the sole owner of the claim re- 
ferred to herein, and has not assigned or transferred 
the whole or any part thereof or interest therein. 


Seeond Count 


. 
That plaintiff realleges as though fully set forth 
herein, Paragraphs I through VI of its First Count. 


Oe 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 8438, with the District Di- 
rector of Internal Revenue for the First District of 
Tilinois at Chicago 4, Illinois, the Collection Dis- 
trict in which was located the principal place of 
business of the rail carrier Chicago, Burlington & 
Quiney Railroad Co.. whereby plaintiff claimed a 
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refund of $5,326.36, plus interest, representing the 
transportation taxes paid said rail carrier outside 
of the United States during the period above men- 
tioned; that on October 6, 1955, by direction of the 
Commissioner of Internal Revenue, said claim for 
refund was by letter rejected in full, and, by virtue 
thereof, defendant has become and is indebted to 
plaintiff in said sum of $5,326.36, together with 
interest as provided by law; that plaintiff is and 
always has been the sole owner of the claim referred 
to herein, and has not assigned or transferred the 
whole or any part thereof or interest therein. 


Third Count 


I. 
That plaintiff realleges as though fully set forth 
herein, Paragraphs I through VI of its First Count. 


II. 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 843, with the District Di- 
rector of Internal Revenue, for the First District of 
Illinois at Chicago 4, Illinois, the Collection Dis- 
trict in which was located the principal place of 
business of the rail carrier Chicago, Milwaukee, St. 
Paul & Pacific Railroad Company, whereby plain- 
tiff claimed a refund of $5,507.65, plus interest, rep- 
resenting the transportation taxes paid said rail 
carrier outside of the United States during the 
period above mentioned ; that on October 6, 1955, by 
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direction of the Commissioner of Internal Revenue, 
said claim for refund was by letter rejected in full, 
and, by virtue thereof, defendant has become and 
is indebted to plaintiff in said sum of $5,507.65, to- 
gether with interest as provided by law; that plain- 
tiff is and always has been the sole owner of the 
claim referred to herein, and has not assigned or 
transferred the whole or any part thereof or interest 
therein. 
Fourth Count 


i 
That plaintiff realleges as though fully set forth 
herein, Paragraphs I through VI of its First Count. 


ie 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 848, with the District 
Director of Internal Revenue, Denver, Colorado, 
the Collection District in which was located the 
principal place of business of the rail carrier, The 
Colorado and Southern Railway Company, whereby 
plaintiff claimed a refund of $988.10, plus interest, 
representing the transportation taxes paid said rail 
carrier outside of the United States during the 
period above mentioned; that on April 11, 1955, by 
direction of the Commissioner of Internal Revenue, 
said claim for refund was by letter rejected in full, 
and, by virtue thereof, defendant has become and is 
indebted to plaintiff in said sum of $988.10, to- 
gether with interest as provided by law; that plain- 
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tiff is and always has been the sole owner of the 
claim referred to herein, and has not assigned or 
transferred the whole or any part thereof or in- 
terest therein. 

Fifth Count 


He 
That plaintiff realleges as though fully set forth 
herein, Paragraph I through VI of its First Count. 


II. 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly 
filed a claim for refund, Form 848, with the Dis- 
trict Director of Internal Revenue, St. Paul 1, 
Minnesota, the Collection District in which was lo- 
cated the principal place of business of the rail 
carrier, Great Northern Railway Company, whereby 
plaintiff claimed a refund of $12,721.76, plus m- 
terest, representing the transportation taxes paid 
said rail carrier outside of the United States during 
the period above mentioned; that on October 6, 1955, 
by direction of the Commissioner of Internal 
Revenue, said claim for refund was by letter re- 
jected in full, and, by virtue thereof, defendant has 
become and is indebted to plaintiff in said sum of 
$12,721.76, together with interest as provided by 
law; that plaintiff is and always has been the sole 
owner of the claim referred to herein, and has not 
assigned or transferred the whole or any part 
thereof or interest therein. 
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Sixth Count 


de 
That plaintiff realleges as though fully set forth 
herein Paragraphs I through VI of its First Count. 


ICE 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 843, with the District Di- 
rector of Internal Revenue, St. Paul 1, Minnesota, 
the Collection District in which was located the 
principal place of business of the rail carrier North- 
ern Pacific Railway Company, whereby plaintiff 
claimed a refund of $16,697.42, plus interest, rep- 
resenting the transportation taxes paid said rail 
earrier outside of the United States during the pe- 
riod above mentioned; that on October 6, 1955, by 
direction of the Commissioner of Internal Revenue, 
said claim for refund was by letter rejected in full, 
and, by virtue thereof, defendant has become and is 
indebted to plaintiff in said sum of $16,697.42, to- 
gether with interest as provided by law; that plain- 
tiff is and always has been the sole owner of the 
claim referred to herein, and has not assigned or 
transferred the whole or any part thereof or in- 
terest therein. 


Seventh Count 


le 
That plaintiff realleges as though fully set forth 
herein, Paragraphs I through VI of its First Count. 
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TI. 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 843, with the District Di- 
rector of Internal Revenue, San Francisco 2, Cali- 
fornia, the Collection District in which was located 
the principal place of business of the rail carrier 
Southern Pacific Company, whereby plaintiff 
claimed a refund of $5,562.17, plus interest, rep- 
resenting the transportation taxes paid said rail 
carrier outside of the United States during the pe- 
riod above mentioned; that on October 6, 1955, by 
direction of the Commissioner of Internal Revenue, 
said claim for refund was by letter rejected in full, 
and, by virtue thereof, defendant has become and 
is indebted to plaintiff in said sum of $5,562.17, 
together with interest as provided by law; that 
plaintiff is and always has been the sole owner of 
the claim referred to herein, and has not assigned 
or transferred the whole or any part thereof or in- 
terest therein. 


Eighth Count 


dis 
That plaintiff realleges as though fully set forth 
herein Paragraphs [ through VI of its First Count. 


IL. 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 848, with the District Di- 
rector of Internal Revenue, Portland 9, Oregon, the 
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Collection District in which was located the princi- 
pal place of business of the rail carrier Spokane, 
Portland and Seattle Railroad Company, whereby 
plaintiff claimed a refund of $806.03, plus interest, 
representing the transportation taxes paid said rail 
earrier outside of the United States during the pe- 
riod above mentioned; that on October 6, 1955, by 
direction of the Commissioner of Internal Revenue, 
said claim for refund was by letter rejected in full, 
and, by virtue thereof, defendant has become and 
is indebted to plaintiff in said sum of $806.03, to- 
gether with interest as provided by law; that plain- 
tiff is and always has been the sole owner of the 
claim referred to herein, and has not assigned or 
transferred the whole or any part thereof or interest 
therein. 
Ninth Count 


if 
That plaintiff realleges as though fully set forth 
herein Paragraphs I through VI of its First Count. 


ile 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 848, with the District Di- 
rector of Internal Revenue, Omaha 2, Nebraska, 
the Collection District in which was located the 
prineipal place of business of the rail carrier Union 
Pacific Railroad Company, whereby _ plaintiff 
claimed a refund of $9,633.71, plus interest, rep- 
resenting the transportation taxes paid said rail 
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carrier outside of the United States during the pe- 
riod above mentioned; that on December 23, 1954, 
by direction of the Commissioner of Internal Rev- 
enue, said claim for refund was by letter rejected 
in full, and, by virtue thereof, defendant has be- 
come and is indebted to plaintiff in said sum of 
$9,633.71, together with interest as provided by law; 
that plaintiff is and always has been the sole owner 
of the claim referred to herein, and has not as- 
signed or transferred the whole or any part thereof 
or interest therein. 


Tenth Count 


In 
That plaintiff realleges as though fully set forth 
herein Paragraphs I through VI of its First Count. 


II. 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 843, with the District Di- 
rector of Internal Revenue for the First District 
of Illinois, Chicago 4, Illinois, the Collection Dis- 
trict in which was located the principal place of 
business of the rail carrier Illinois Central Rail- 
road, whereby plaintiff claimed a refund of 
$1,915.51, plus interest, representing the transporta- 
tion taxes paid said rail carrier outside of the 
United States during the period above mentioned ; 
that on October 6, 1955, by direction of the Com- 
missioner ot Internal Revenue, said claim for re- 
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fund was by letter rejected in full, and, by virtue 
thereof, defendant has become and is indebted to 
plaintiff in said sum of $1,915.51, together with in- 
terest as provided by law; that plaintiff is and 
always has been the sole owner of the claim referred 
to herein, and has not assigned or transferred the 
whole or any part thereof or interest therein. 


Eleventh Count 


i 
That plaintiff realleges as though fully set forth 
herein Paragraphs I through VI of its First Count. 


ib, 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 8438, with the District Di- 
rector of Internal Revenue, St. Paul 1, Minnesota, 
the Collection District in which was located the 
principal place of business of the rail carrier Chi- 
cago, St. Paul, Minneapolis & Omaha Railway Com- 
pany, whereby plaintiff claimed a refund of 
$7,251.39, plus interest, representing the transporta- 
tion taxes paid said rail carrier outside of the 
United States during the period above mentioned; 
that on October 6, 1955, by direction of the Com- 
missioner of Internal Revenue, said claim for re- 
fund was by letter rejected in full, and, by virtue 
thereof, defendant has become and is indebted to 
plaintiff in said sum of $7,251.39, together with in- 
terest as provided by law; that plaintiff is and al- 
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ways has been the sole owner of the claim referred 
to herein, and has not assigned or transferred the 
whole or any part thereof or interest therein. 


Twelfth Count 


gs 
That plaintiff realleges as though fully set forth 
herein Paragraphs I through VI of its First Count. 


Taf, 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 843, with the District Di- 
rector of Internal Revenue for the First District 
of Illinois at Chicago 4, Hlinois, the Collection Dis- 
trict in which was located the principal place of 
business of the rail carrier Chicago Great Western 
Railway Company, whereby plaintiff claimed a re- 
fund of $2,885.88, plus interest, representing the 
transportation taxes paid said rail carrier outside 
of the United States during the period above men- 
tioned; that on October 6, 1955, by direction of the 
Commissioner of Internal Revenue, said claim for 
refund was by letter rejected in full, and, by virtue 
thereof, defendant has become and is indebted to 
plaintiff in said sum of $2,885.88, together with in- 
terest as provided by law; that plaintiff is and al- 
ways has been the sole owner of the claim referred 
to herein, and has not assigned or transferred the 
whole or any part thereof or interest therein. 
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Thirteenth Count 


" 
That plaintiff realleges as though fully set forth 
herein Paragraphs I through VI of its First Count. 


II. 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 8438, with the District Di- 
rector of Internal Revenue for the First District 
of Illinois at Chicago 4, Illinois, the Collection Dis- 
trict in which was located the principal place of 
business of the rail carrier Chicago, Rock Island 
and Pacific Railroad Company, whereby plaintiff 
claimed a refund of $2,672.22, plus interest, rep- 
resenting the transportation taxes paid said rail 
carrier outside of the United States during the pe- 
riod above mentioned; that on October 6, 1955, by 
direction of the Commissioner of Internal Revenue, 
said claim for refund was by letter rejected in full, 
and, by virtue thereof, defendant has become and is 
indebted to plaintiff in said sum of $2,672.22, to- 
gether with interest as provided by law; that plain- 
tiff is and always has been the sole owner of the 
claim referred to herein, and has not assigned or 
transferred the whole or any part thereof or in- 
terest therein. 

Fourteenth Count 


15 
That plaintiff realleges as though fully set forth 
herein Paragraphs I through VI of its First Count. 
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mL, 

That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 848, with the District Di- 
rector of Internal Revenue, St. Paul 1, Minnesota, 
the Collection District in which was located the 
principal place of business of the rail carrier Min- 
neapolis, St. Paul & Sault Ste. Marie R.R. Co., 
whereby plaintiff claimed a refund of $1,392.24, 
plus interest, representing the transportation taxes 
paid said rail carrier outside of the United States 
during the period above mentioned ; that on October 
6, 1955, by direction of the Commissioner of Internal 
Revenue, said claim for refund was by letter re- 
jected in full, and, by virtue thereof, defendant has 
become and is indebted to plaintiff in said sum of 
$1,392.24, together with interest as provided by law; 
that plaintiff is and always has been the sole owner 
of the claim referred to herein, and has not assigned 
or transferred the whole or any part thereof or in- 
terest therein. 


Fifteenth Count 


I. 
That plaintiff re-alleges as though fully set forth 
herein, Paragraphs I through VI of its First Count. 


iis 
That pursuant to the provisions of the Internal 
Revenue Code, plaintiff on June 28, 1954, duly filed 
a claim for refund, Form 843, with the District 
Director of Internal Revenue, St. Paul 1, Minne- 
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sota, the Collection District in which was located 
the principal place of business of the rail carrier, 
The Mineapolis & St. Louis Railway Company, 
whereby plaintiff claimed a refund of $2,751.84, 
plus interest, representing the transportation taxes 
paid said rail carrier outside of the United States 
during the period above mentioned; that on Oc- 
tober 6, 1955, by direction of the Commissioner of 
Internal Revenue, said claim for refund was by 
letter rejected in full, and, by virtue thereof, de- 
fendant has become and is indebted to plaintiff in 
said sum of $2,751.84, together with interest as pro- 
vided by law; that plaintiff is and always has been 
the sole owner of the claim referred to herein, and 
has not assigned or transferred the whole or any 
part thereof or interest therein. 


Wherefore, plaintiff prays for judgment against 
the defendant as follows: 


(1) Upon each of its fifteen (15) counts herein, 
in the following amounts: 


(pee inst Count -..o. cag. ee eens $ 2,824.89 
Gueseeond Count 222. ..e..bteec0 $ 5,326.36 
Ge Maid Count 2200 cecuenisec.. $ 5,507.65 
Gis emrth Count. 22.20. s4..4. 48. $ 988.10 
Ce Hamth Count: oc 4 ee ee $12,721.76 
(Gnjp Seah COUN .. 2... 5 cn nee ede $16,697.42 
(ne Semenih ‘Count. 2, ¢...0.s5+e0en: $ 5,562.17 
(ye relic Count <2..5....... 05 $ 806.03 
(uy). Matti Coumt 0.0.5. ee a) COREY Tl 
(Ge Tanti cunt ae eee $ 1,915.51 


Ck) Wileventh Count 22..2.225. 2245 $ 7,251.39 
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(1) Twelfth Countiaee 2-. - 22 $ 2,885.88 
Gn)eThirteenth*@ount eee. . 8 $ 2,672.22 
(n) Fourteenth Count ............ $ 1,392.24 
(o)m Fifteenth Count 200 $ 2,751.84 


(2) Together with interest on each of said above 
amounts as provided by law in like cases; 


(3) Together with its costs and disbursements 
herein to be taxed; and 


(4) Together with such other and further re- 
lief as is just in the premises. 


RYAN, ASKREN & MATHEW- 
SON 


By /s/ LAURANCE 8. CARLSON, 
- Of Attorneys for Plaintiff. 
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PASTYTO QANTLE BOBTERCH CO. 
RECAPIT ULATION OF TRANBPORTATION TALES PAID 
ABCAPITOLATION CY ThameroeTAricn tacms rum 

IE CARADA 


(Refunde for Overeharges Ascoumted for through Deeember 31, 1980) 


PACIFIC FROIT AND PRODUCE CO. GAMBLE ROBIBSOR CO. CUNBULIDATION 
Prei Tax Total Pret pht Tax Tete) Freight tex Total 


1. CRICAQO AND BORTEWESTERY RAILAAT COMPANY 
6 o eage 5, . 
Colleeter ef Imternal Revenue 
Pirst Distriet Illlacie, Chieage 6, Illicele 


Sepéd City, South Dakote Braneh - Vaneorver $30,680.96 
Pacifie Pruit and Prodame Co. fotel 7 ° ° A ° 
Ganble Rebineen Ce. - all trarehee - Winni peg $08,535.24 $1,006 .58 §es 740.56 904,416.20 $2,024.89 $97,861.08 


2. CHICAGO, BURLIWOTON & QUIMCY RAILROAD CO. 
wy West Jesksen Wivd., Chieage 0, Yili. 
Cellester cf Internal Revenes 
Piret Dietriet Tlliaeie, Chieege 4, Illineie 


Geettehleff, Sebrasks Branch ~ Yaneouver 13,944.26 418.32 16,368 66 
Casper, Wyoming Branch - Vanoowver 20,688.88 6146.79 Woo 
Pesifie Pruit ead Predme Co. Total A ‘ A ° % ° 
Gemble Robinsen Ce. ~ al] branches - Winnipeg 168,142.66 6,208.26 147,635.01 177,570.68 G,526.86 «163,096.98 


3. CHICAGO, MILMAUKEE, 87. PAUL & PACIVIC RAILROAD COMA 
TIE Woot Jackson Wivd., Chieago 8, Yil. 


Collester ef Irternal Revenes 
Piret Dietriet Tllinele, Chisago 6, lllinete 


Seettic, Wasningtmm Branch - VYanceever $43.70 17.65 00.18 S 
Port Angeles, Washington Sreneb - Yenecuver 1,876.83 47.83 1,828.98 
Everett, Weshingten Branch ~ Vaneowver 1,007.88 90.84 1,088.07 
Bporene, Washington Bransh + Yancouver 181.08 3.06 128.88 
Tesem, Washingtan Branch - Vancouver 1,048.61 31.47 1,000.28 
Wieeoule, Ventans Sransh ~- Vancouver 1,463.99 43.82 1,407.61 
Pacific Pruit and Prodae Ce. Total ° e . o . 


Jeable Borireom Co. - all branshee - Winnipeg 177,608.86 6,333.90 143,080.57 183,458.68 6,807.68 188,098.18 


$. THE C’LORADC AXT SCUTHERN RAILMAT COMASY 
o he a Rls re, Colorade 
Collector of Internal Revenus, Denver, Cojlerede 


Cheyenne, Wyoming @ransh ~ Vancouver 44 35.48 008.1€ 58 085.68 
Pacific Pruit and Preduee Co. fetal SS FLT: SL CR | PL ALLL SS Sa ALLS 82,035.45 ee) 33,923.66 
6. GREAT MORTHERE RAILWAY COMPANY 
3s Str a « Paol 1, Mimeecta 
Collester of Iuternsl Revence 
180 Bast Kellegg Blvd., Ot. Paul 1, Mienesete 


Seattle, Bashingtan Breneh ~ Vaneevver 16,930.84 307.00 17,438.80 
Ceutralie, Bashingten sreneh « Vancouver 45.00 1.80 44.38 
Kelec, Washinogtem Bransh - Vansavuver 166.38 4.04 188.38 
Mt. Vernon, Washington Bransh - VYaneouver 1,607.68 48.18 1,606.00 
Wenatehee, Washingten Pransh - Vaneourer 8,072.09 170.1T 6,842.86 
Brerett, Washingtan Breneh - Vancouver 4,042.93 148.30 6,001.18 
Tesema, Washington Sruneh « Vansouver 0,600.37 107.40 2,887.97 
Bellingham, Weshingtes Breneh - VYanecuver 8,867.68 60.046 2,069.86 
Spokane, Washiagten Branch - Veaocower 24,908.89 746T.00 88,053.70 
Pertland, Oregen Bransh - Vane cuver 10T.44 8.68 193.00 


ty 
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(Refumte for Overchergee Ascounted far through Deeember 81, 1960) 


PACTPIC PROXY AND PRODICE Co. OAMBLE ROM S5OB CO. COMBOLIDATIOS 
Pred ax etal Pret Tex Tetal Pret Tax Total 
Bend Oregen, Sraneh - Vanseuver $1,692.78 9 47.10 @ 1,880.03 
Qeesth Polle, Oregen Branch - Vansevver 1,067.31 31.71 1,008.02 
Keliepeli, Wentene Pransh - Teneevver J 2 LJ 6.447. 
Pacific Pruit md Preduce Co. Total wine yi lai. WEE 


Gembdle Rebiasen Je. - all bransbee - Wiani 


G. WORTHENN PAOTVIC BAILMAYT COMPAEY 
eeksea a ° 1, Mimmesecta 
Colleeter ef Imternal] levenes 
100 Bast Xellegg Hlvwd., 6¢. Paul 1, Mimnesste 


Geattic, Washingten Branch - Vancouver 3,622.00 133,099.06 

Teaems, Washingten Branch o Vameourer 602.8) 17,334.06 

Everett, Washiagten Branch  Vameouver 05.@2 6,014.66 

Cpelmmc, Washingten Sreach - Vansouver 000.84 37,840.89 

Pellesn, Waahingten Bremeh o Van erver 10.79 4,888.9) 

Yekina, Washingten Brameh - Vous euver 220.78 871.76 

Bellingham, Washingten Branch - Vensouver 08.18 3,988.67 

Dlensvburg, Wachingten frasch © Tencorver 30.88 110.98 

Wedre Weelley, Vashingten Dranch - Vameouver 11.86 300.28 

Wapste, Washington Drench o Vansourer 88.00 1,087.68 

Cemtralica, Washingten Srench - Vanecurer 248.47 4,060.@ 

Kelee, Washington Branch - Vameccrer @.78 ¥,208.78 

Walla Walle, Wackingten Sransh o Yamsouwer 7,510.08 319.48 7,686.40 

Aberdeen, Pashiagten Branch © Vancevver 6,870.81 aay.i4a O,837.08 

Pendleten, Oregen Branch o Vensourer 782.08 23.78 614.0) 
Wallace, Idshe Branch o Vane ouver @,981.24 121.43 @,442.97 
Lewieten, téehe Bramsh  Yanseuver 1,010.80 3.90 1,060.68 


Mieceula, Meutens Branch Jexseuver 3,238.08 eav.is 8,090.05 

Pasi fle Pruit aml Pretese Co. Total WV VY ows : 
Gamble Revinsen Cc. - Al) bramshes - Wax O35 407.08 16,607.43 at G52 196.35 
Y. SOUTHERN PACIFIC CaNPANY 


8: % ee 6, Califernia 
Colleeter of Iutera) Revenue - fen Premsioce 3, Calif, 


Portland, Oregen Sransh  Vansowrer 08,701.08 2,001.98 71,033.00 
Bagene, Oregen Sreash o Yenoourer 23,114.88 8.0 23,800.28 
Wedferg, Oregen Branch ~ Yencower 10,404.83 462.21 16,8. 84 
Reucburg, Oregen Brench o Veneouwrer 6,862.01 308.08 7,063.90 
Corvallis, Oregesn Brazsh © Vancouver ©, 784.18 201.67 16,014.88 
Albay, Oreges Branch - Venoourer 0,204.84 $67.07 6,483.0) 
Calem, Oregen Branch o YT necever 6,218.87 Gah. 2,081.91 
Cows Pay, Oregen Brench oe Vanseouver 14,694.48 647.0 18,342.08 
Fleaath Palle, Oregen Bransh - Vaneouver 7,761.67 053.0) Y¥, 988.79 
Ogden, Week Branch o Yaneeuver 1,000.20 47.70 1,837.90 


Pecific Fruit and Preduse Ce. fet 198 808.37 


@,. OPCEARR AD GRATTLE RAILEOAD COMPANY 
“Feet Ohler ban VI ee ee 


° 
Celleeter of Ivterm) Rewew 
Customs Howse, Pertiend 6, Oregen 


Gpekane, Washingten Dremsh ° Vemwower 3,888.77 106.07 3,04) .84 
Pertiend, Oregon frensh > lecoowre 18,968,801 648.01 19,018.88 
Agteria, Oregen Bremh o Vensqrrer 3,068.06 152.08 6,717.01 


23,020.64 500.08 


Pacific Pruit end Predme Ce. f 
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(Refunde for Overcharges Acoourted for through Desesber 41, 1060) 


PACIVIC FRUIT AND PRODUCE CO. GAMBLE ROBIOBOS CC. COM OLI DATION 
Freight Yox Yetal Preight “Yen stad Preight ah (Cas Total 
®. UNION PACIPIC RAILROAD COMPASY 
11EDedge Birek, Geahe ¥, Vebresm 
Celleeter ef Isterna] Revenue 
1820 Douglas @treet, Omaha 2, Sebraska 
Seattle, Washingtan Braneh - Vane ouver ) $7,296.79 $7,094.68 
1468.68 180.80 
Tesams, Washingten Breansh - Yansouver 1,086.06 
Spekane, Washingtem Sreneh - Vanecuver @,388 018 
Texies, Washingten Bransh - Tencowver 3,014.79 
Walle Walle, Washingten Branch - Vancouver 12,886.06 
Pullen, Washiagten Breneh = Taneeuver 
Aberdeen, Washingten Breach « Fansovuver 
Ceatralie, Wustirgtes érensh - Faneeuver 
Keleo, Washington Sraneh - Vanoerver 
Pertiend, Oregen Brensh - Vancouver 
Baker, Oregen Braneh - Vancouver 
Bend, Oregon Branch - Vane ourer 
La Grande, Oregan Braneh = Vaneouver 
Pendleton, Oregon Branch - Yencovver 
Beles, Idaho Branch o Vanecurer 
Waliese, Idahe Branch - Yeneourer 
Lewieten, [dahe Bremeh - Vameuver 
Tdahe Palle, Idahe Brench © Taneocuver 
Seeatelle, Idaho Braneh - Yanscurer 
Twin Palle, Ideho Ormeh - Vanesurer 
Cheyenne, Wyaniag Bransh - Vaneouver 14,161.86 
Rook Spriage, Wyoming Bransh - Yencower 1,834.48 
Laremio, Wyening Drench ~ Vaneouver 8,788.36 
Rewlins, Wyoring Branch o Teneouver @,198.78 
Galt Lake City, Utah, Branch - Vaneouver 32,606.18 
Ogden, Utah transh - Vaneower 
Prove, (teh Irench - Vanoower 
Legan, Utah Sraneh o Vaneower 
Denver, Gelerade Breneh « Vanoeuver 
Pacific Pruit end Preduse Co. Tetal TOU, TIV. ee U.3O 71 FIT B85. 8F 
Oemble Rovinsen Co. - ai) mrenshee = Torente $107,086.86 98,280.27 §321,176.61 
Gemhle Redinse: Ce. - 61] branches o Wim peg 1,167,387 34.78 1,198.1: 
Gamble fotinsen Co. = fetal 2) Pe i DOE LL) 14,013.27 6,045.08 
16. ILLIWOR@ CMRTRAL RAILROAD 
TSE West Weventh Plese, Chieage 5, Illinde 
Collester ef Ieternal Revenue 
Piret Dietriet Illincie, Chienges 4, Illineta 
Geable Rebineen Ce. - all branshes o Terexte 68 344.13 1,013.31 68 , 789.88 63 0446.18 1,613.61 65, 760.68 


lL. CHICAGO, ST. PAUL, MINNRAPOLIO 8 CGMAMA RATLAAT COMPANY 
Celleater of Internal Rlevenne 
140 Maat Kollegg Sivd., 3t. Paul 1, Mimmeseta 


Gembdle Retinnen Ce. - all branches  - Winnipeg o0s.81 7,861.38 


340,138.70 261,006.38) 


7,381.89 186.76 


PACT FIO ROR BSCE CO. 


RBCAPIT PO! 4058 Palp 
PD | i-\\ | Capen sco 4 


(Refunds for Overeharges Acoounted for through Desember 31, 1960) 
PACIFIC VRUIT AID PRUDUCS 00. OMMELE ROSX MBO OC. COM QLID ATI oN 


Freight Vax ¥ota Frei grt“ Yax_——sretal Prad ght ax ___ Fotel 


18. CHICAGO OSUAT WHSTERY FarLaar COMPA FI 
eskean oe eage 6, Iliiacis 
Collector ef Interml Revens 
Firet District Illineie, Chieage 4, Illineis 


Gamble Nebineen Ce. - all branehes ~ Vieni 
eee Oe n 0h) bres 


13. CHICAGO, ROCK ISLamp asp PACIFIC RAILROAD OCOMPANT 
la Fett Wrov Wetlen, Chisage, Yilinale 
Reven=ws 


e 
Callester of Internal 
Piret Dietriet Tllimede, Chieage 4, Illimedies 


296,962.88 


- Bee Line 
Cellestor of Intern) fevenus 
100 Bast Kellogg Slwd., M&. Poul 1, Minnesecte 


Gamble otdusen Ce. - all branches - Winn pog 47,797.62 
16. YHS MIBWRAPOLIS 8 OY. LOS RAILMAY COMPANY 
" Vortlarestera Venk Wiig., Wimmeapelic, Wim. 
Cellecter of Iaterual Revenue 


180 Mast Tellogg Blvd,, St. Paul 1, Kimeseta 


Gemble Robineen Oo. - all branshes = Wind 98 007.84 2, 75) 84 94, 759.88 08,007.88 3, 71.94 94,788.68 


GRAND TOTALS 12,610.10 626,166.20 $007,976.38 $1,792,202.37 S63.772 009 91,865,876.26 02,608,012.467 979,937.17 #2,°98,049.66 


SBOAPTTULATION OP TAX °AID 19 BACH COLLSCTOR'E DESTRICT 
a ne TROT 


R.R.Reference Bo. Collector's Distrist Amowrt ef Tax Paid 

8) : (22) (14) (18) St. Paul, Mumesota @ 40,614.68 

11 (2) (3) (10) (18) (18) Chieage, Iilineie 71,182.62 

(9 Quaha, Hebrashn 9,683.71 

YF Bas Prencisee, Califeruic 5,602.17 

4 Denver, Colerade 988.10 

8 Pertlend, Oregen 008.08 
TOTAL TAX Parp 0 70,087.17 


————SSSSS 


[endorsed]:fled Oec. 11, 1956. 
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ANSWER 


Comes Now the defendant, by its attorney, 
Charles P. Moriarty, United States Attorney for 
the Western District of Washington, and for an- 
swer to the complaint filed herein admits, denies 
and alleges: 

First Count 


1. Admits the allegations contained in para- 
graph I of the complaint. 


2. Admits the allegations contained in_para- 
graph II of the complaint. 


3. Denies the allegations contained in para- 
graph ITI of the complaint. 


+. Defendant is presently without information or 
knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph IV 
of the complaint. 


). Admits the allegations contained in para- 
eraph V of the complaint. 


6. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph VI 
of the complaint. Denies that any taxes were er- 
roneously or illegally imposed or collected from 
plaintiff. 


7. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
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truth of the allegations contained in paragraph VIL 
of the complaint. Denies it is indebted to plaintiff 
in the sum of $2,824.89, or any sum. 


Second Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to paragraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph II 
of the second count of the complaint. Denies it is 
indebted to plaintiff in the sum of $5,326.36, or 
any sum. 

Third Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to paragraphs I through VI 
of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph IT 
of the third count of the complaint. Denies it is 
indebted to plaintiff in the sum of $5,507.65, or 
any sum. 

Fourth Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to paragraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
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truth of the allegations contained in paragraph IT 
of the fourth count of the complaint. Denies it is 
indebted to plaintiff in the sum of $988.10, or any 
sum. 

Fifth Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to paragraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph 
II of the fifth count of the complaint. Denies it is 
indebted to plaintiff in the sum of $12,721.76, or 
any sum. 

Sixth Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to paragraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph IT 
of the sixth count of the complaint. Denies it is 
indebted to plaintiff in the sum of $16,697.42, or 
any sum. 

Seventh Count 
1. Defendant re-alleges and incorporates herein 


by reference its answers to paragraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
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truth of the allegations contained in paragraph IL 
of the seventh count of the complaint. Denies it is 
indebted to plaintiff in the sum of $5,562.17, or 
any sum. 

Highth Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to paragraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph IT 
of the eighth count of the complaint. Denies it is 
indebted to plaintiff in the sum of $806.03, or any 
sum. 

Ninth Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to paragraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph IL 
of the ninth count of the complaint, except admits 
that plaintiff filed a claim for refund for $9,633.71 
on July 28, 1954, with the District Director of In- 
ternal Revenue at Omaha, Nebraska. Denies de- 
fendant is indebted to plaintiff in the sum of $9,- 
633.71, or any amount. 


Tenth Count 


1. Defendant re-alleges and incorporates herein 
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by reference its answers to pargaraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph II 
of the tenth count of the complaint. Denies it is 
indebted to plaintiff in the sum of $1,915.51, or 
any sum. 

Eleventh Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to pargaraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph IT 
of the eleventh count of the complaint. Denies it is 
indebted to plaintiff in the sum of $7,251.39, or 
any sum. 


Twelfth Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to pargaraphs T through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph II 
of the twelfth count of the complaint. Denies it is 
indebted to plaintiff in the sum of $2,885.88, or 
anv stm. 
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Thirteenth Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to pargaraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph IT 
of the thirteenth count of the complaint. Denies it 
is indebted to plaintiff in the sum of $2,672.22, or 
any sum. 

Fourteenth Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to paragraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph IT 
of the fourteenth count of the complaint. Denies it 
is indebted to plaintiff in the sum of $1,392.24, or 
any sum. 

Fifteenth Count 


1. Defendant re-alleges and incorporates herein 
by reference its answers to paragraphs I through 
VI of the first count of the complaint. 


2. Defendant is presently without information 
or knowledge sufficient to form a belief as to the 
truth of the allegations contained in paragraph II 
of the fifteenth count of the complaint. Denies it 
is indebted to plaintiff in the sum of $2,751.84, or 


any sum. 
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Wherefore, having fully answered the complaint 
filed herein, defendant moves this Court to dismiss, 
with prejudice, with costs thereof paid by plaintiffs. 


/s/ CHARLES P. MORIARTY, 
United States Attorney. 


/s/ THOMAS R. WINTER, 
Sp. Asst. to Regional Counsel, 
Internal Revenue Service. 


Receipt of copy acknowledged. 
[Endorsed]: Filed February 15, 1957. 


[Title of District Court and Cause. ] 


STIPULATION OF FACTS 


It Is Agreed by and between the parties hereto, 
acting through their respective attorneys, that the 
facts hereinafter set forth are true, and may be 
received in evidence, and that the documents at- 
tached hereto and made a part hereof are true 
copies and may be considered to be in evidence 
herein, subject only to the provisions of paragraph 
16, heremafter. 


1. The plaintiff, Pacific Gamble Robinson Co. 
(hereinafter referred to as ‘‘Pacific’’), was at all 
times mentioned herein and it now is a Delaware 
corporation, with its principal place of business in 
Seattle, King County, Washington. This Court has 
jurisdiction of the cause under the provisions of 
Title 28, United States Code, See. 1346(a) (1). 
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2. At all times mentioned herein, Pacific was 
engaged in the wholesaling of fresh fruits and 
vegetables and processed food stuffs in the United 
States, as well as through subsidiaries in Canada. 
It conducted its business in the State of Washing- 
ton and other western states under the trade name 
and style of ‘‘Pacific Fruit & Produce Co.,’’ and in 
the midwestern part of the United States under 
the trade name and style of ‘‘Gamble-Robinson 
Company.’’ The main offices of Pacific were main- 
tained at Seattle, Washington, for operations con- 
ducted under the name of ‘‘Pacific Fruit & Produce 
Co.’’ and at Minneapolis, Minnesota, for operations 
conducted under the name of ‘‘Gamble-Robinson 
Company.”’ Branch offices of Pacific Fruit & Prod- 
uce Company receiving transportation services 
hereinafter mentioned were maintained in various 
cities in Colorado, Idaho, part of Montana, part of 
Nebraska, Oregon, part of South Dakota, Washing- 
ton, Wyoming and Utah. Branch offices of Gamble- 
Robinson Company receiving such services were 
maintained in Iowa, Michigan, Minnesota, parts of 
Montana and Nebraska, North Dakota, part of 
South Dakota, Wisconsin, and pait of Wyoming. 


3. During the period, July through November, 
1950, Pacific received from the Chicago and North- 
western Railway Company, Chicago, Burlington & 
Quincy Railroad Co.; Chicago, Milwaukee, St. Paul 
& Pacific Railroad Company; The Colorado and 
Southern Railway Company, Great Northern Rail- 
way Company, Northern Pacific Railway Company, 
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Southern Pacific Company, Spokane, Portland and 
Seattle Railroad Company; Union Pacific Railroad 
Company, Illinois Central Railroad, Chicago, St. 
Paul, Minneapolis & Omaha Railway Company; 
Chicago Great Western Railway Company, Chicago, 
Rock Island and Pacific Railroad Company; Min- 
neapolis, St. Paul & Sault Ste. Marie R. R. Co., and 
The Minneapolis & St. Louis Railway Company 
(hereinafter referred to collectively as ‘‘railroad 
companies’’), freight bills mentioned hereinbelow, 
representing charges incurred by Pacific upon 
transportation of produce and other property upon 
the rail lines of the said railroad companies from 
one point in the United States to another, which 
origiated between June 30, 1950 and October 31, 
1950. In each instance, the said freight bills were 
incurred by Pacific, were its obligations, and were 
required to be paid by it. The said transportation 
took place mainly between producers and packers 
of produce and foods, and branches of Pacific, al- 
though a few shipments were between branches of 
Pacific. The transportation was mainly in interstate 
commerce, although a small amount was intrastate, 
and all payments herein mentioned were made to 
railroad companies regulated by the Interstate Com- 
merce Commission of the United States. The said 
freight bills were required, under ICC regulations, 
to be paid within 96 hours of receipt and were in 
each instance paid within that time. Each of the 
railroad companies concerned maintained offices at 
various places in the United States, including: 
Seattle, Washington; Minneapohs, Minnesota, and 
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other cities at which Pacific maintained branch of- 
fices, at which the said bills could have been paid, 
and they also maintained offices in Canada, as here- 
inafter more particularly specified. 


4. During the aforesaid period, Pacific paid, in 
the manner specified in paragraphs 5, 6 and 7, 
below, freight bills of the said railroad companies 
on shipments of property originating between June 
30, 1950 and October 31, 1950, aggregating $2,605,- 
012.47, together with the three per cent (38%) tax 
specified in Section 3475(a) of the Internal Revenue 
Code of 1939, as amended, on the said freight bills, 
totaling $78,937.17, which Pacific was required to 
pay by the said railroad companies. The said pay- 
ments were made to the respective railroad com- 
panies in the amounts set forth in plaintiff’s Ex- 
hibit 1, which is attached hereto. 


There are attached hereto plaintiff’s Exhibits 
2 through 10, which are photocopies of the original 
checks used to pay certain of the said freight 
bills, together with the freight bills in payment of 
which they were issued, and plaintiff’s Exhibits 11. 
through 16, which are photocopies of office copies 
of checks together with the freight bills in pay- 
ment of which they were issued. All other checks 
paid to each of the aforesaid railroad companies 
and the freight bills in payment of which they were 
issued were in substantially the same form as the 
examples pertaining to such railroad company. 
The said photocopies are true copies which may be 
received in evidence in lieu of all the originals, 
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and may be given the same force and probative 
effect as would be given all the original checks and 
freight bills pertaining to the payments herein 
above mentioned. (Retained office copies have been 
used where originals were not in existence.) 


5. Checks and freight bills totaling $812,810.10, 
together with the three per cent (8%) transporta- 
tion tax thereon totaling $25,164.28 were remitted 
to the offices of the respective railroad companies in 
Vancouver, B. C., Canada, in the following manner: 


(a) Pacific’s office in Seattle, Washington, upon 
receipt of the above-mentioned freight bills from 
time to time from the respective branches of Pacific 
Fruit & Produce Company, as set forth in plaintiff’s 
Exhibit 1, drew checks upon Pacifie’s account im 
either the National Bank of Commerce or Seattle- 
First National Bank, both of Seattle, Washington, 
payable to the respective railroad companies in the 
amount of one or more freight bills, including the 
three per cent (3%) transportation tax thereon. 


(b) ‘The said checks, together with the freight 
bills pertaining thereto, were mailed to representa- 
tives of Pacific in care of Slade & Stewart, Ltd., 
454 Prior Street, Vancouver, B. C., which was at 
all times mentioned in the complaint a subsidiary 
of Pacific. The said representatives of Pacific who 
resided in Vancouver, B. C., and the dates during 
which they so served follow: 


Robert J. Wood, July 6, 1950, to August 27, 
1950. 
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William Richmond, August 28, 1950, to Oc- 
tober 20, 1950. 


F. J. Bates, October 31, 1950, to November 
16, 1950. 


(c) Upon the dates or during the periods stad at 
after, who were instructed and authorized by Paw :. 
cific to do so on its behalf, their names, the saic, 
representatives of Pacific delivered the said freigh; ‘. 
bills and checks during regular business hou~s 44 z 
the duly authorized agents of the railroad co oes, 
panies concerned at their respective offices in Van... 
couver, B. C. ‘ 


(d) The said agents of the railroad companies, 
on behalf of their respective principals, accepted 
the said checks in Vancouver, B. C., then and there 
marked the freight bills with an ink stamp, showing 
the word ‘‘Paid,’’ or words to the same effect, the 
date, and the location of the agent’s office in Canada. 
The agents then returned the receipted bills to the 
representatives. The said tax so collected was paid 
by each of the railroad companies concerned to the 
Collector of Internal Revenue in the district in 
which it had its principal place of business. The 
said checks were in due course presented to the 
banks upon which they were drawn, and were 
honored by them. At all times after the said checks 
were issued, and until they were paid, there were 
sufficient funds in Pacific’s account in the said 


banks to pay them. 


(c) Upon the dates or during the periods stated | 
after their names, the said representatives of Pa- 
cific, who were instructed and authorized by Pacific ' 
to do so on its behalf, delivered the said freight bills ' 
and checks during regular business hours to the | 
duly authorized agents of the railroad companies 
concerned at their respective offices in Vancouver, 


ib C: 
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(e) The salaries of the said representatives of 
Pacific were paid in part by Slade & Stewart, Ltd., 
by which they were also employed, and im part by 
Pacific. The aforesaid functions of the said repre- 
sentatives were the only functions performed by 
them for Pacific. 


6. Checks and freight bills totalmg $1,620,321.98, 
together with the three per cent (3%) tax thereon 
totaling $48,619.11, were remitted to the offices of 
the respective railroad companies in Winnipeg, 
Manitoba, Canada, in the following mamner: 


(a) Pacifie’s office in Minneapolis, Minnesota, 
upon receipt from time to time of the above- 
mentioned freight bills from the branch offices of 
Gamble-Robinson Company, drew checks upon its 
account in the Northwestern National Bank, Min- 
neapolis, Minnesota, to the respective railroad com- 
panies, in the amount of one or more freight bills, 
including the three per cent (3%) transportation 
tax thereon. 


(b) The said checks, together with the freight 
bills to which they pertained, were mailed to A. A. 
McGibbon, P. O. Box 696, Winnipeg, Manitoba, 
Canada, who resided in the said city. The said A. A. 
McGibbon was employed by Pacific for the sole 
purpose of paying the said freight bills. 

(c) The said freight bills and checks were de- 
livered by the said A. A. MceGibbon, who was in- 
structed and authorized by Pacific to do so on its 
behalf, during regular business hours to the duly- 
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authorized agents of the railroad companies con- 
cerned at their respective offices in Winnipeg, 
Manitoba. 


(d) The said agents of the railroad companies, 
on behalf of their respective principals, accepted 
the said checks in Winnipeg, Manitoba, then and 
there marked the freight bills with an ink stamp, 
showing the word ‘‘Paid,’’ or words to the same 
effect, the date, and the location of the agent’s of- 
fice in Canada. The agents then returned the re- 
ceipted bills to the said A. A. McGibbon. The said 
tax so collected was paid by each of the railroad 
companies concerned to the Collector of Internal 
Revenue in the district in which it had its prinezpal 
place of business. The said checks were, in due 
course, presented to the bank upon which they 
were drawn, and were honored by it. At all times 
after the said checks were issued, and until thev 
were paid, there were sufficient funds in Pacific’s 
account in the said bank to pay them. 


(e) The salary of the said A. A. McGibbon was 
paid by Pacific. 


7. Checks and freight bills totaling $171,880.39, 
together with the three per cent (3%) transporta- 
tion tax thereon totaling $5,153.78, were remitted 
to the offices of the respective railroad companies in 
Toronto, Ontario, Canada, in the following manner: 


(a) Pacific’s office in Minneapolis, Minnesota, 
upon receipt from time to time of the above- 
mentioned freight bills from the branch offices of 
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Gamble-Robinson Company, drew checks upon its 
account in the Northwestern National Bank, Min- 
neapolis, Minnesota, to the respective railroad com- 
panies, in the amount of one or more freight bills, 
including the three per cent (8%) transportation 
tax thereon. 


(b) The said checks, together with the freight 
bills to which they pertained, were mailed to Peter 
McKercher, P. O. Box 3138, Toronto, Ontario, 
Canada. The said Peter MeKercher resided in 
Toronto, Ontario, and was an employee of Gamble- 
Robinson, Ltd., a subsidiary of Pacific with offices 
in Toronto, Ontario. 


(c) The said freight bills and checks were de- 
livered by the said Peter MceKercher, who was in- 
structed and authorized by Pacific to do so on its 
behalf, during regular business hours to the duly- 
authorized agents of the railroad companies 
concerned, at their respective offices in Toronto, 
Ontario. 


(d) ‘he said agents of the railroad companies, 
on behalf of their respective principals, accepted 
the said checks during regular business hours in 
Toronto, Ontario, then and there marked the 
freight bills with an ink stamp, showing the word 
‘*Paid,’’ or words to the same effect, the date, and 
the location of the agent’s office in Canada. The 
agents then returned the receipted bills to the said 
Peter McKercher. The said tax so collected was paid 
by each of the railroad companies concerned to 
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the Collector of Internal Revenue in the district in 
which it had its principal place of business. The 
said checks were, in due course, presented to the 
bank upon which they were drawn and were hon- 
ored by it. At all times after the said checks were 
issued, and until they were paid, there were suff- 
cient funds in Pacifie’s account in the said bank 
to pay them. 


(e) The salary of the said Peter McKercher was 
paid by Gamble-Robinson, Ltd., and the aforesaid 
functions were performed by him in addition to 
other duties. 


8. Pacific, within the time prescribed by law, to 
wit, on June 28, 1954, filed with each District 
Director of Internal Revenue for the Collection 
District in which any of the aforesaid railroad com- 
panies had its principal place of business, as shown 
in plaintiff’s Exhibit 1, a separate claim on Treas- 
ury Department Form 843, for refund of the taxes 
paid by Pacific to such railroad company, asserting 
that the amounts paid by Pacific to such railroad 
company for transportation of property were not 
taxable under Section 3475 of the Internal Revenue 
Code of 1939, as amended, or at all, and were il- 
legally collected, since such amounts were not paid 
within the United States. These claims were pre- 
pared and filed in the manner and form required 
by and in accordance with the provisions of Section 
3313 of the Internal Revenue Code of 1939, as 
amended, and Regulation. 113, Section 143.61. All of 
the said claims were denied in full by the Com- 
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missioner of Internal Revenue, through his desig- 
nated agents, by notice of disallowance by registered 
mail to Pacific, in accordance with the provisions 
of Section 3772(a) (2) of the Internal Revenue Code 
of 1939. All of the said notices were mailed Pacific 
on October 6, 1955, except the notice denying the 
claim for refund of taxes paid to the Union Pacific 
Railroad Company, which was so mailed on Decem- 
ber 23, 1954, and that notice denying the claim for 
the refund of taxes paid to the Colorado and South- 
ern Railway Company, which was so mailed on 
April 11, 1955. 


9. On December 7, 1942, the Commissioner of 
Internal Revenue, Guy TT. Helvering, issued a 
Mimeograph letter (MIM.5447, 1942-2 Cum. Bull. 
p. 280), dated December 7, 1942, to the Collectors 
of Internal Revenue and others concerned. A photo- 
copy of said Mimeograph letter is Defendant’s 
Exhibit A. 


10. On September 2, 1949, the Treasury Depart- 
ment of the United States issued Treasury Depait- 
ment Press Release S-2100, dated Friday, Septem- 
ber 2, 1949. A photocopy of said Press Release 
S-2100 is Defendant's Exhibit B. 


11. On April 11, 1950, the acting Commissioner 
of Internal Revenue, Fred S. Martin, issued a letter 
ruling MT:M:CTD dated April 11, 1950, to the 
Northwest Fish Traffic Committee. A photocopy of 
said letter ruling MT:M:CTD is Defendant’s Ex- 
hibit C. 
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12. On June 28, 1950, Deputy Commissioner of 
Internal Revenue, Charles J. Valaer, issued a let- 
ter ruling dated June 28, 1950, to the National 
Industrial Traffic League. A: photocopy of said. let- 
ter ruling is Defendant’s Exhibit D. 


13. On July 7, 1950, the Treasury Department 
of the United States issued Treasury Department 
Press Release S-2389, dated Friday, July 7, 1950. A 
photocopy of said Press Release S-2389, dated Fri- 
day, July 7, 1950, is Defendant’s Exhibit E. 


14. No repayment of any of the taxes referred 
to hereinabove or any part of such taxes ever has 
been made to plaintiff by any of the railroad com- 
panies collecting the same, nor has Pacific otherwise 
recovered said taxes or any part thereof. Pacific 
has not consented to the allowance of credit or re- 
fund of such taxes, in whole or in part, to any of 
the said railroad companies. 


15. Pacific is and always has been the sole and 
absolute owner of its aforesaid claims, and no trans- 
fer or assignment of said claims or any part thereof 
has ever been made. 


16. The right is reserved by both parties to 
introduce other and further evidence not incon- 
sistent with this stipulation at the time of trial, 
and to object to the relevancy or materiality of any 
of the exhibits hereinabove identified and described. 
The objection that an exhibit is a copy and not the 
original is waived. A list of said Exhibits is at- 
tached hereto. 


ve 
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17. In the event that Pacific prevails on any 
of the counts in this proceeding, the parties will 
submit to the Court an agreed computation of the 
amount owing by the United States to Pacific, to- 
gether with interest thereon. 


Dated at Seattle, Washington, this 3rd day of 
September, 1957. 


/s/ LAURANCE 8S. CARLSON, 
/s/ DANIEL C. BLOM, of 


RYAN, ASKREN & 
MATHEWSON, 
Attorneys for Plaintiff. 
/s/ CHARLES P. MORIARTY, 
A.A.B. 
United States Attorney ; 


/s/ ALLEN A. BOWDEN, 
Attorney, Dept. of Justice, 
Attorneys for Defendants. 


LIST OF EXHIBITS 


Exhibit No. and Description of Exhibit 
No. 1—Recapitulation of transportation taxes 
paid. 


No. 2—Check No. 37601 dated September 25, 1950, 
drawn by Pacific Fruit & Produce Com- 


No. 


Pacific Gamble-Robinson Co. 


pany on the National Bank of Commerce, 
Seattle, Wash., payable to the order of 
Chicago and North Western Railway Com- 
pany in the sum of $452.55, together with 
two freight bills paid by said check. 


3—Check No. 36610 dated September 8, 1950, 


drawn by Pacific Fruit & Produce Com- 
pany on the National Bank of Commerce, 
Seattle, Wash., payable to the order of 
Chicago, Burlington & Quincy Railroad 
Company in the sum of $664.11, together 
with the freight bills paid by said check. 


4—Check No. 24676 dated July 13, 1950, 


drawn by Pacific Fruit & Produce Com- 
pany on the Seattle-First National Bank 
of Seattle, Wash., to the order of Chicago, 
Milwaukee, St. Paul & Pacific Railroad 
Company, in the sum of $532.85, together 
with freight bill paid by the said check. 


5—Check No. 38698 dated October 9, 1950, 


drawn by Pacific Fruit & Produce Com- 
pany on the National Bank of Commerce, 
Seattle, Wash., to the order of the Colo- 
rado and Southern Railway Company, in 
the sum of $35.02, together with freight 
bil] paid by the said check. 


6—Check No. 38983 dated October 12, 1950, 


drawn by Pacific Fruit & Produce Com- 
pany on the National Bank of Commerce 
of Seattle, Wash., to the order of Great 


No. 


No 
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Northern Railway Company, in the sum of 
$632.52, together with freight bill paid by 
the said check. 


7—Check No. 38988 dated October 12, 1950, 
drawn by Pacific Fruit & Produce Com- 
pany on the National Bank of Commerce 
of Seattle, Wash., payable to the order of 
Northern Pacific Railway Company in the 
sum of $202.59, together with two freight 
bills paid by said check. 


8—Check No. 38987 dated October 12, 1950, 
drawn by Pacific Fruit & Produce Com- 
pany on the National Bank of Commerce 
of Seattle, Wash., payable to the order of 
Southern Pacific Company, in the sum of 
$13.36, together with two freight bills paid 
by said check. 


9—Check No. 37621 dated September 25, 1950, 
drawn by Pacific Fruit & Produce Com- 
pany on the National Bank of Commerce 
of Seattle, Wash., payable to the order of 
Spokane, Portland and Seattle Railway 
Company, in the sum of $380.45, together 
with three freight bills paid by said check. 


. 10—Check No. 38984 dated October 12, 1950, 
drawn by Pacific Fruit & Produce Com- 
pany on the National Bank of Commerce 
of Seattle. Wash., payable to the order of 
Union Pacific Railroad Company in the 
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sum of $8.20, together with freight bill 
paid by said check. 


No. 11—Office copy of Check No. 15712 dated July 
24, 1950, drawn by Gamble-Robinson Com- 
pany on the Northwestern National Bank, 
Minneapolis, Minn., payable to the order 
of Illinois Central Railroad Company, in 
the sum of $373.04, together with office 
copies of three freight bills paid by said 
check. 


No. 12—Office copy of Check No. 06365 dated Oc- 
tober 17, 1950, drawn by Gamble-Robinson 
Company on the Northwestern National 
Bank, Minneapolis, Minn., payable to the 
order of Chicago, St. Paul, Minneapolis & 
Omaha Railway Co., in the sum of $374.07, 
together with office copy of freight bill 
paid by said check. 


No. 13—Office copy of Check No. 15708 dated July 
24, 1950, drawn by Gamble-Robinson Com- 
pany on the Northwestern National Bank, 
Minneapolis, Minn., payable to the order of 
Chicago Great Western Railway Company, 
in the sum of $173.42, together with office 
copy of freight bill paid by said check. 


No. 14—Office copy of Check No. 01124 dated Au- 
gust 10, 1950, drawn by Gamble-Robinson 
Company on the Northwestern National 
Bank, Minneapolis, Minn., payable to the 
order of Chicago, Rock Island & Pacific 
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Railroad Co., in the sum of $786.93, to- 
gether with office copy of freight bill paid 
by said check. 


No. 15—Office copy of Check No. 15388 dated July 
13, 1950, drawn by Gamble-Robinson Com- 
pany on the Northwestern National Bank, 
Minneapolis, Minn., payable to the order 
of Minneapolis, St. Paul & Sault Ste. Marie 
Railroad Co., in the sum of $623.90, to- 
gether with office copy of freight bill paid 
by said check. 


No. 16—Office copy of Check No. 15373 dated July 
12, 1950, drawn by Gamble-Robinson Com- 
pany on the Northwestern National Bank, 
Minneapolis, Minn., payable to the order of 
Minneapolis & St. Louis Railway Co., in 
the sum of $627.99, together with office 
copy of freight bill paid by said check. 


A—Mimeograph letter (Mim. 5447, 1942-2 
Cum. Bull. p. 280) dated December 7, 1942. 


B—Treasury Department Press Release 
S-2100, dated Friday, September 2, 1949. 


C—Letter ruling of Acting Commissioner of 
Internal Revenue, dated April 11, 1950. 


D—Letter ruling of Deputy Commissioner of 
Internal Revenue, dated June 28, 1950. 


EH—Treasury Department Press Release 
S-2389, dated Friday, July 7, 1950. 


[Endorsed]: Filed September 4, 1957. 
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In the District Court of the United States for the 
Western District of Washington, Northern Division 


No. 4291 


PACIFIC GAMBLE ROBINSON CO., a Corpo- 
ration, 
Plaintiff, 
vs. 


UNITED STATES OF AMERICA, 


Defendant. 
Before Judge Bowen. 


September 6, 1957 


COURT’S ORAL OPINION 


The Court: Respecting the weight of the Kellogg 
case (133 F. Supp. 387), the Court of Claims de- 
ciding that case is not a District Court of the 
United States such as this one. That court is a court 
set up by the Congress with a very specialized—a 
very important—jurisdiction under which that court 
specializes in the adjudication of claims by and 
against the Government of the United States. It 
has had vast experience in that field, which includes 
the interpretation of tax laws such as the one on 
which the claims in this action are based. 


It is a very risky matter at best for this Court, 
in the absence of other controlling authority, to 
knowingly decline to follow the pertinent rulings 
of the Court of claims mm a ease involving a tax 
refund claim against the United States, especially 
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when such rulings are made by the Court of Claims 
in a tax refund case involving this very same tax 
statute (26 U.S.C.A. §3475(a)) and facts very simi- 
lar to those in the case now before this Court. 


Although one of the necessary 3-majority of the 
judges in the Kellogg case rested his concurrence 
with the majority ruling on the ground that the 
‘‘nayment’”’ in Canada by checks on banks in the 
United States was a payment in the United States, 
the majority opinion sets out the Senate (legisla- 
tive) Report on the Bill providing for statutory 
amendment that the Government’s construction of 
the Statute on which was based the Government’s 
exaction of the tax in that case was without the 
amendment the correct construction—in effect, that 
the tax was payable even if the transportation 
charges were in fact paid in Canada. With that 
Senate Report and construction this Court agrees 
for the reasons set out in the majority opinion in 
the Kellogg case. 


In this case this Court feels impelled to apply the 
rule laid down in the Kellogg case by the Court of 
Claims, and also the construction of the statute 
approved by the Senate (legislative) Report set 
out in the majority opinion in that ease. 


Being so minded, it is the opinion, finding, con- 
clusion and decision of the Court that the true and 
lawful meaning of this statute does not validate the 
escape of the taxpayer from liability for the tax 
here in question by this deviation on their part in 
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selecting a non-tax place for making payment of the 
freight charges on which were computed the taxes 
sought to be refunded by this litigation. 


Therefore, the plaintiff should take nothing by its 
complaint in this action and the same should be 
dismissed with taxable costs in favor of the de- 
fendant. 


[Endorsed]: Filed September 16, 1957. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This case came on for trial before the Court at 
Seattle, Washington, on September 6, 1957. Plain- 
tiff appeared by Ryan, Askren & Mathewson, and 
was represented in court by Daniel C. Blom; and 
the defendant appeared by Charles P. Moriarty, 
United States Attorney for the Western District 
of Washington, and was represented in court by 
Allen A. Bowden, Attorney, Department of Justice, 
and Thomas R. Winter, Special Assistant to the Re- 
gional Counsel, Internal Revenue Service. 


The Court, having considered the Stipulation of 
Facts, and evidence and exhibits introduced by the 
parties, and the arguments and briefs of counsel, 
and being fully advised in the premises, and having 
heretofore rendered an oral opinion, now finds the 
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facts herein and states its conclusions of law as 
follows: 
Findings of Fact 


1. The plaintiff, Pacific Gamble Robinson Co. 
(hereinafter referred to as ‘‘Pacifie’’), was at all 
times mentioned herein and it now is a Delaware 
corporation, with its principal place of business in 
Seattle, King County, Washington. This Cowt has 
jurisdiction of the cause under the provisions of 
Title 28, United States Code, Sec. 1846(a) (1). 


2. At all times mentioned herein, Pacific was 
engaged in the wholesaling of fresh fruits and vege- 
tables and processed foodstuffs in the United States, 
as well as through subsidiaries in Canada. It con- 
ducted its business in the State of Washington and 
other western States under the trade name and style 
of ‘‘ Pacific Fruit & Produce Co.,’’ and in the mid- 
western part of the United States under the trade 
name and style of ‘‘Gamble-Robinson Company.”’ 
The main offices of Pacific were maintained at Se- 
attle, Washington, for operations conducted under 
the name of ‘‘ Pacific Fruit & Produce Co.”’ and at 
Minneapolis, Minnesota, for operations conducted 
under the name of ‘‘Gamble-Robinson Company.”’ 
Branch offices of Pacific Fruit & Produee Company 
receiving transportation services hereinafter men- 
tioned were maintained in various cities in Colo- 
rado, Idaho, part of Montana, part of Nebraska, 
Oregon, part of South Dakota, Washington, Wyo- 
ming and Utah. Branch offices of Gamble-Robinson 
Company receiving such services were maintained in 
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tiff’s Exhibits 11 through 16 herein are photo-copies 
of office copies of checks together with the freight 
bills in payment of which they were issued. All 
other checks paid to each of the aforesaid railroad 
companies and the freight bills in payment of which 
they were issued were in substantially the same form 
as the examples pertaining to such railroad com- 
pany. The said photo-copies are true copies which 
were received in evidence in lieu of all the originals, 
and are given the same force and probative effect as 
would be given all the original checks and freight 
bills pertaining to the payments hereinabove men- 
tioned. (Retained office copies have been used where 
originals were not in existence.) 


5. Checks and freight bills totaling $812,810.10, 
together with the three per cent (8%) transporta- 
tion tax thereon totaling $25,164.28 were remitted 
to the offices of the respective railroad companies 
in Vancouver, B. C., Canada, in the following 
manner : 


(a) Pacifie’s office in Seattle, Washington, upon 
receipt of the above-mentioned freight bills from 
time to time from the respective branches of Pa- 
cific Fruit & Produce Company, as set forth in 
plaintiff’s Exhibit 1, drew checks upon Pacific’s 
account in either the National Bank of Commerce 
or Seattle-First National Bank, both of Seattle, 
Washington, payable to the respective railroad com- 
panies in the amount of one or more freight bills, 
including the three per cent (8%) transportation 
tax thereon. 
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(b) The said checks, together with the freight 
bills pertaining thereto, were mailed to representa- 
tives of Pacific in care of Slade & Stewart, Ltd., 
454 Prior Street, Vancouver, B. C., which was at all 
times mentioned in the complaint a subsidiary of 
Pacific. The said representatives of Pacific who re- 
sided in Vancouver, B. C., and the dates during 
which they so served follow: 


Robert J. Wood, July 6, 1950, to August 27, 
1950; William Richmond, August 28, 1950, to 
Oct. 20, 1950; F. J. Bates, October 31, 1950, to 
November 16, 1950. 


(c) Upon the dates or during the periods stated 
after their names, the said representatives of Pa- 
cific delivered the said freight bills and checks dur- 
ing regular business hours to the duly authorized 
agents of the railroad companies concerned at their 
respective offices in Vancouver, B. C. 

(d) The said agents of the railroad companies, 
on behalf of their respective principals, accepted 
the said checks in Vancouver, B. C., then and there 
marked the freight bills with an ink stamp, show- 
ing the word ‘’Paid,’’ or words to the same effect, 
the date, and the location of the agent’s office in 
Canada. The agents then returned the receipted bills 
to the representatives. The said tax so collected was 
paid by each of the railroad companies concerned 
to the Collector of Internal Revenue in the district 
in which it had its principal place of business. The 
said checks were in due course presented to the 
banks upon which they were drawn, and were hon- 
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ored by them. At all times after the said checks were 
issued, and until they were paid, there were sufficient 
funds in Pacifie’s account in the said banks to pay 
them. 


(e) The salaries of the said representatives of 
Pacific were paid in part of Slade & Stewart, Ltd., 
by which they were also employed, and in part by 
Pacific. The aforesaid functions of the said rep- 
resentatives were the only functions performed by 
them for Pacific. 


6. Checks and freight bills totaling $1,620,321.98, 
together with the three per cent (3%) tax thereon 
totaling $48,619.11, were remitted to the offices of the 
respective railroad companies in Winnipeg, Mani- 
toba, Canada, in the following manner: 


(a) Pacifie’s office in Minneapolis, Minnesota, 
upon receipt from time to time of the above-men- 
tioned freight bills from the branch offices of 
Gamble-Robinson Company, drew checks upon its 
account in the Northwestern National Bank, Minne- 
apolis, Minnesota, to the respective railroad com- 
panies, in the amount of one or more freight bills, 
including the three per cent (3%) transportation 
tax thereon. 


(b) The said checks, together with the freight 
bills to which they pertained, were mailed to A. A. 
McGibbon, P.O. Box 697, Winnipeg, Manitoba, Can- 
ada, who resided in the said city. The said A. A. 
McGibbon was employed by Pacific for the sole pur- 
pose of paying the said freight bills. 


vs. United States of America 57 


(ec) The said freight bills and checks were de- 
livered by the said A. A. MeGibbon during regular 
business hours to the duly authorized agents of the 
railroad companies concerned at their respective 
offices in Winnipeg, Manitoba. 


(d) The said agents of the railroad companies, 
on behalf of their respective principals, accepted 
the said checks in Winnipeg, Manitoba, then and 
there marked the freight bills with an ink stamp, 
showing the word ‘‘Paid,’’ or words to the same 
effect, the date, and the location of the agent’s office 
in Canada. The agents then returned the receipted 
bills to the said A. A. McGibbon. The said tax so 
collected was paid by each of the railroad companies 
concerned to the Collector of Internal Revenue in 
the district in which it had its prineipal place of 
business. The said checks were, in due course, pre- 
sented to the bank upon which they were drawn, 
and were honored by it. At all times after the said 
checks were issued, and until they were paid, there 
were sufficient funds in Pacifie’s account in the said 
bank to pay them. 


(e) The salary of the said A. A. McGibbon was 
paid by Pacific. 


7. Checks and freight bills totaling $171,880.39, 
together with the three per cent (8%) transporta- 
tion tax thereon totaling $5,153.78, were remitted 
to the offices of the respective railroad companies in 
Toronto, Ontario, Canada, in the following manner: 
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(a) Pacifie’s office in Minneapolis, Minnesota, 
upon receipt from time to time of the above-men- 
tioned freight bills from the branch offices of Gam- 
ble-Robinson Company, drew checks upon its ac- 
count in the Northwestern National Bank, Minne- 
apolis, Minnesota, to the respective railroad 
companies, in the amount of one or more freight 
bills, including the three per cent (8%) transporta- 
tion tax thereon. 


(b) The said checks, together with the freight 
bills to which they pertained, were mailed to Peter 
MecKercher, P.O. Box 313, Toronto, Ontario, Can- 
ada. The said Peter McKercher resided in Toronto, 
Ontario, and was an employee of Gamble-Robinson, 
Lid., a subsidiary of Pacific with offices in Toronto, 
Ontario. 


(c) The said freight bills and checks were de- 
livered by the said Peter McKercher during regular 
business hours to the duly authorized agents of the 
railroad companies concerned at their respective 
offices in Toronto, Ontario. 


(d) The said agents of the railroad companies, 
on behalf of their respective principals, accepted the 
said checks during regular business hours in To- 
ronto, Ontario, then and there marked the freight 
bills with an ink stamp, showing the word ‘‘ Paid,” 
or words to the same effect, the date, and the loca- 
tion of the agent’s office in Canada. The agents then 
returned the receipted bills to the said Peter Me- 
Kercher. The said tax so collected was paid by each 
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of the railroad companies concerned to the Collector 
of Internal Revenue in the district in which it had 
its principal place of business. The said checks were, 
in due course, presented to the bank upon which 
they were drawn and were honored by it. At all 
times after the said checks were issued, and until 
they were paid, there were sufficient funds in Pa- 
cifie’s account m the said bank to pay them. 


(e) The salary of the said Peter McKercher was 
paid by Gamble-Robinson, Ltd., and the aforesaid 
functions were performed by him in addition to 
other duties. 


8. Pacific, within the time prescribed by law, to 
wit, on June 28, 1954, filed with each District Di- 
rector of Internal Revenue for the Collection Dis- 
triet in which any of the aforesaid railroad com- 
panies had its principal place of business, as shown 
in plaintiff’s Exhibit 1, a separate claim on Treas- 
ury Department Form 843, for refund of the taxes 
paid by Pacific to such railroad company, asserting 
that the amounts paid by Pacific to such railroad 
company for transportation of property were not tax- 
able under Section 3475 of the Internal Revenue 
Code of 1939, as amended, or at all, and were illegally 
collected, since such amounts were not paid within 
the United States. These claims were prepared and 
filed in the manner and form required by and in ac- 
cordance with the provisions of Section 3313 of the 
Internal Revenue Code of 1939, as amended, and 
Regulation 113, Section 143.61. All of the said claims 
were denied in full by the Commissioner of Tnternal 
Revenue, through his designated agents, by notice of 
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disallowance by registered mail to Pacific, in ac- 
cordance with the provisions of Section 3772 (a) (2) 
of the Internal Revenue Code of 1939. All of the 
said notices were mailed Pacific on October 6, 1955, 
except the notice denying the claim for refund of — 
taxes paid to the Union Pacific Railroad Company, 
which was so mailed on December 23, 1954, and that 
notice denying the elaim for the refund of taxes 
paid to the Colorado and Southern Railway Com- 
pany, which was so mailed on April 11, 1955. 


9. On December 7, 1942, the Commissioner of 
Internal Revenue, Guy T. Helvering, issued a 
Mimeograph letter (Mim. 5447, 1942-2 Cum. Bull. 
p. 280), dated December 7, 1942, to the Collectors 
of Internal Revenue and others concerned. A photo- 
copy of said Mimeograph letter is Defendant’s Ex- 
hibit A-1. 


10. On September 2, 1949, the Treasury Depart- 
ment of the United States issued Treasury Depart- 
ment Press Release S-2100, dated Friday, Septem- 
ber 2, 1949. A photo-copy of said Press Release 
S-2100 is Defendant’s Exhibit A-2. 


11. On April 11, 1950, the acting Commissioner 
of Internal Revenue, Fred S. Martin, issued a letter 
ruling MT:M:CTD, dated April 11, 1950, to the 
Northwest Fish Traffic Committee. A photo-copy of 
said letter ruling MT:M:CTD is Defendant’s Ex- 
hibit A-3. 


12. On June 28, 1950, Deputy Commissioner of 
Internal Revenue, Charles J. Valaer, issued a letter 
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ruling dated June 28, 1950, to the National Indus- 
trial Traffic League. A photocopy of said letter rul- 
ing is Defendant’s Exhibit A-4. 


13. On July 7, 1950, the Treasury Department 
of the United States issued a Treasury Department 
Press Release S-2389, dated Friday, July 7, 1950. 
A photo-copy of said Press Release S-2389, dated 
Friday, July 7, 1950, is Defendant’s Exhibit A-5. 


14. No repayment of any of the taxes referred 
to hereinabove or any part of such taxes ever has 
been made to plaintiff by any of the railroad com- 
panies collecting the same, nor has Pacific otherwise 
recovered said taxes or any part thereof. Pacific 
has not consented to the allowance of credit or re- 
fund of such taxes, in whole or in part, to any of 
the said railroad companies. 


15. Pacific is and always has been the sole and 
absolute owner of its aforesaid claims, and no trans- 
fer or assignment of said claims or any part thereof 
has ever been made. The copy of Transcript of 
“Court’s Oral Opinion”’ herein filed this day is 
hereby referred to and made part hereof. 


Conclusions of Law 


uf 
The Court has jurisdiction of the parties and 
subject matter of this action. 
ae 


The plaintiff was required by Section 3475(a) of 
the Internal Revenue Code of 1939 to pay trans- 
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portation taxes on shipments of property which 
were made entirely within the United States, and 
the opinion, findings and conclusions, and the deci- 
sion of the Court announced September 6, 1957, 
herein, and the whole thereof, are hereby incorpo- 
rated as a part of these findings and conclusions. 


IIT. 

The transportation taxes imposed by Section 
3475(a) of the Internal Revenue Code of 1939 were 
legally imposed and collected from plaintiff, and 
judgment should be entered for the defendant, and 
for costs to be fixed by the Clerk. 


Done in Open Court this 16th day of September, 
1957. 
/s/ JOHN C. BOWEN, 
United States District Judge. 


Presented by: 
/s/ THOMAS R. WINTER. 


Receipt of copy acknowledged. 
[Endorsed]: Filed Sept. 16, 1957. 
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In the District Court of the United States for the 
Western District of Washington, Northern Di- 
vision 

Civil Action No. 4291 


PACIFIC GAMBLE-ROBINSON CO., a Corpo- 


ration, 
Plaintiff, 
VS. 
UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


This case came on for trial before the Court at 
Seattle, Washington, on September 6, 1957. Plain- 
tiff appeared by Ryan, Askren & Mathewson, and 
was represented in court by Daniel C. Blom; and 
the defendant appeared by Charles P. Moriarty, 
United States Attorney for the Western District 
of Washington, and was represented in court by 
Allen A. Bowden, Attorney, Department of Justice, 
and Thomas R. Winter, Special Assistant to the 
Regional Counsel, Internal Revenue Service. 


The Court, having considered the Stipulation of 
Facts, and evidence and exhibits introduced by the 
parties, and the arguments and briefs of counsel, 
and being fully advised in the premises, and having 
heretofore rendered an oral opinion, and the Court 
having entered its Findings of Fact and Conclusions 
of Law herein, it is in conformity therewith 


Ordered, Adjudged and Decreed that. plaintiff take 
nothing from this action, and its complaint be dis- 
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missed with prejudice, and that judgment be en- 
tered for the defendant herein and for its costs 
hereby taxed in the sum of $20.00. 
Done in Open Court this 16th day of September, 
1957. 
/s/ JOHN C. BOWEN, 


United States District Judge. 
Presented by: 


/3s/ THOMAS R. WINTER. 


Receipt of copy acknowledged. 
[Endorsed]: Filed Sept. 16, 1957. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that Pacific Gamble- 
Robinson Co., a Delaware corporation, the plaintiff 
above named, hereby appeals to the United States 
Court of Appeals for the Ninth Circuit from the 
final judgment entered in the above-entitled cause 
in favor of the defendant the United States of 
America on September 16, 1957. 


RYAN, ASKREN & 
MATHEWSON, 


/3s/ LAURANCE 8S. CARLSON, 


/3/ DANIEL C. BLOM, 
Attorneys for Appellant. 


[Endorsed]: Filed Nov. 8, 1957. 
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BOND FOR COSTS ON APPEAL 
Know All Men by These Presents: 


That we, Pacifie Gamble-Robinson Co., a Dela- 
ware corporation, as principal, and Hartford Ac- 
cident & Indemnity Company, as surety, are held 
and firmly bound unto the United States of America, 
the defendant herein, in the full and just sum of 
Two Hundred Fifty Dollars ($250), to be paid to 
the said the United States of America, its successors 
or assigns; to which payment, well and truly to be 
made, we bind ourselves, our successors and as- 
signs, jointly and severally, by these presents. 


Whereas, on September 16, 1957, in the above- 
entitled Court and cause, a judgment was rendered 
in favor of the defendant the United States of 
America and against the plaintiff Pacific Gamble- 
Robinson Co., and the said Pacific Gamble-Robin- 
son Co. having filed a notice of appeal from such 
judgment to the United States Court of Appeals 
for the Ninth Circuit; 


Now, Therefore, the condition of this obligation 
is such that if the said Pacifie Gamble-Robinson 
Co. shall prosecute said appeal to effect and shall 
pay all costs if the appeal is dismissed or the judg- 
ment affirmed, or such costs as the said Court of 
Appeals may award against the said Pacific Gamble- 
Robinson Co. if the judgment is modified, then this 
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obligation to be void; otherwise to remain in full 
force and effect. 


Sealed with our seals and dated this 5th day of 
November, 1957. 
PACIFIC GAMBLE-ROBIN- 
SON CO., 


By /s/ R. MILLER, 
Its Executive Vice President, 
Principal. 
[Seal] HARTFORD ACCIDENT & 
INDEMNITY COMPANY, 


By /s/ D. M. ADAMS, 
Attorney-in-Fact, Surety. 


[Endorsed]: Filed Nov. 8, 1957. 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS ON WHICH 
APPELLANT INTENDS TO RELY 


The points on which the appellant, Pacifie Gam- 
ble-Robinson Co., intends to rely in connection with 
its appeal from the judgment entered in this action 
on September 16, 1957, are as follows: 


1. Section 3475(a) of the Internal Revenue Code 
of 1939, as in effect prior to November 1, 1950. in 
plain and unambiguous language, imposed a tax only 
upon ‘‘the amount paid within the United States”’ 
for transportation from one peint in the United 
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States to another. It was erroneous for the Court 
to construe the said statute as imposing the tax 
upon amounts paid without the United States by 
appellant upon such transportation, to wit, in Can- 
ada, and to conclude as a matter of law that the 
plaintiff was not entitled to a refund of the tax col- 
lected from it on amounts so paid by it. 


2. The Court should have concluded as a matter 
of law that the aforesaid amounts paid for trans- 
portation by the plaintiff were not amounts ‘‘paid 
within the United States’’ within the purview of 
Section 3475(a) of the Internal Revenue Code of 
1939, as amended. 


3. The facts, as fully stipulated and as found 
by the Court, compelled a conclusion that the plain- 
tiff was entitled to recover the tax collected from 
it in the amount of $78,937.17, together with interest 
thereon as provided by law, and did not support the 
conclusion of the Conrt that the said tax was prop- 
erly and lawfully collected. 


RYAN, ASKREN & 
MATHEWSON, 


/s/ LAURANCE S. CARLSON, 
/s/ DANIEL C. BLOM, 
Attorneys for Appellants. 
Receipt of copy acknowledged. 
[Endorsed]: Filed Dee. 4, 1957. 
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ORDER FOR TRANSMISSION 
OF ORIGINAL EXHIBITS 


This Matter having come on for hearing on the 
oral motion of the plaintiff-appellant ; and the Court 
being fully advised: 


It Is Hereby Ordered that all the original exhibits 
in the above-entitled cause be transmitted by the 
Clerk of this Court to the United States Court of 
Appeals for the Ninth Circuit, with the appellate 
record in said cause, so that the same may be con- 
sidered by said Court in lieu of certified copies 
thereof. 


Done in Open Court this 6th day of December, 
1957. 
/s/ JOHN C. BOWEN, 
Judge. 
Presented by: 
RYAN, ASKREN & 
MATHEWSON, 
Attorneys for Plaintiff- 
Appellant. 
Approved by: 


/3s/ THOMAS R. WINTER, 
Attorneys for Defendant- 
Respondent. 


FEndorsed]: Filed Dee. 6, 1957. 
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CERTIFICATE OF CLERK, U. 8S. DISTRICT 
COURT, TO RECORD ON APPEAL 


United States of America, 
Western District of Washington—ss. 


I, Millard P. Thomas, Clerk of the United States 
District Court for the Western District of Wash- 
ington, do hereby certify that pursuant to the provi- 
sions of Subdivision 1 of Rule 10 of the United 
States Court of Appeals for the Ninth Circuit and 
Rule 75(0) FRCP, and designation of counsel, I 
am transmitting herewith the following original 
documents in the file dealing with the above-entitled 
action, including exhibits, as the record on appeal 
herein to the United States Court of Appeals for 
the Ninth Circuit at San Francisco, said papers 
and documents being identified as follows: 


1. Complaint, filed Dec. 17, 1956, with Exhibit 
“‘A” attached. 

4. Answer, filed Feb. 15, 1957. 

10. Stipulation of Facts, filed Sept. 4, 1957. 

13. Court Reporter’s Transcript of Court’s Oral 
Opinion, filed 9-16-57. 

15. Findings of Fact and Conclusions of Law, 
filed Sept. 16, 1957. 

16. Judgment, filed Sept. 16, 1957, for Defend- 
ant. 

18. Notice of Appeal, filed Nov. 8, 1957. 

19. Bond for Costs on Appeal, filed 11-8-57. 
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20. Statement of Points on Which Appellant In- 
tends to Rely, filed 12-4-57. 

21. Designation of Contents of Record on Ap- 
peal, filed 12-4-57. 

22. Order Directing Transmission of Original 
Exhibits, filed Dec. 6, 1957. 


Plaintiff Exhibits numbered 1 to 19, inclu- 
sive, and 

Defendant Exhibits numbered A-1 to A-5, in- 
clusive. 


I further certify that the following is a true and 
correct statement of all expenses, costs, fees and 
charges incurred in my office by appellant for prepa- 
ration of the record on appeal in this cause, to wit: 
Filing fee, Notice of Appeal, $5.00; and that said 
amount has been paid to me by counsel for the ap- 
pellant. 


Witness my hand and official seal at Seattle this 
9th day of December, 1957. 


MILLARD P. THOMAS, 
Clerk; 


By /s/ TRUMAN EAGER, 
Chief Deputy. 
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[Endorsed]: No. 15818. United States Court of 
Appeals for the Ninth Circuit. Pacific Gamble- 
Robinson Co., a Corporation, Appellant, vs. United 
States of America, Appellee. Transcript of Record. 
Appeal from the United States District Court for 
the Western District of Washington, Northern Di- 
vision. 


Filed December 11, 1957. 
Docketed: December 18, 1957. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15818 


PACIFIC GAMBLE-ROBINSON CO., a Corpo- 


ration, 
Appellant, 
vs. 
THE UNITED STATES OF AMERICA, 
Appellee. 


STATEMENT OF POINTS ON WHICH 
APPELLANT INTENDS TO RELY 


Appellant, Pacific Gamble-Robinson Co., hereby 
adopts by reference as the Statement of Points on 
Which Appellant Intends to Rely, the ‘‘Statement 
of Points on Which Appellant Intends to Rely”’ 
heretofore filed in the District Court of the United 
States for the Western District of Washington, 
Northern Division, and by the Clerk of said Court 
transmitted to this Court as Document 20 in the 
above-entitled cause. 


RYAN, ASKREN & 
MATHEWSON, 


LAURANCE 8. CARLSON, 
DANIEL C. BLOM, 
Attorneys for Appellant, Pa- 
cific Gamble-Robinson Co. 


[Endorsed]: Filed Jan. 7, 1958. 


